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IN THE

United States Circuit Court of Appeals

FOR TilE NINTH CIRCUIT

GUSTAV HOLMGREN,
Plaintifif in Error,

vs.

UNITED STATES OF AMERICA,

Defendant in Error.

No. 1382.

BRIEF ON BEHALF OF DEFENDANT
IN ERROR.

As stated by counsel in his brief, plaintiff in error was in-

dicted in the court below for the crime of perjury committed

while testifying as a witness in certain naturalization proceed-

ings, and upon the first trial of the case was acquitted upon

the first and second counts and convicted upon the third count.

A new trial upon the third count was granted, and a second

conviction followed. It is from this judgment of conviction

that the present writ of error seeks to relieve plaintiff in error.

We shall endeavor to consider the points relied upon by

counsel for plaintiff in error in the order in which they are

treated in his brief.



I.

Objection is made and error is assigned upon the action of

the Court in permitting the jury upon retiring to deliberate

upon the verdict, to take with them, and keep during their

deHberations in the jury room, the indictment in the case, upon

the back of which was endorsed the verdict of guilty of an-

other jury upon a previous trial had on the third count of said

indictment.

The case of Ogdcn vs. United States, 112 Fed. R. 523 is

cited by counsel as authority for the proposition contended for

under this assignment of error. A careful examination of the

opinion of the Court in that case will disclose in the first place,

as stated by counsel for plaintiff in error, on pages 15 and 16

of his brief, that the Court below refused absolutely to even

permit the plaintiff in error there to file a motion for a new

trial at all. The Appellate Court decided that such action

was properly assignable as error and that it was in fact error

for the Court below to refuse such permission. This point

alone was decisive of that case and we think that the other

remarks concerning the taking of the indictment into the jury

room, should be considered as obiter dicta.

But even independently of this proposition, we believe that

the case of Ogden vs. United States cannot be considered as

authority for reversing the judgment in this case. The en-

dorsement upon the back of the indictment there, as will be

seen by an examination of it at page 525 of the opinion of

the Court, was by no means the same, or even similar to the

endorsement upon the indictment which was taken to the jury

room by the jurors in the case at bar. In the Ogden case, the

endorsement showed a verdict of guilty upon two counts, and



one of not guilty as to the remaining counts, and also contained

a special finding of fact, namely, that the defendant there was

the proprietor of the Ridge Ave. Beef Company. In this case,

as will be seen on pages 155 and 156 of Transcript of Record,

and particularly at the top of page 156, the endorsement

showed that a verdict of not guilty had been found on the first

two counts of the indictment, and guilty on the third count of

the indictment, and further, that on April 13th, 1906, a new

trial had been granted to the defendant. No such endorsement

appears upon the indictment in the Ogden case. The jury

in this case, then, were advised that on two out of the three

charges contained in the indictment, a previous jury had re-

turned a verdict of not guilty, and that as to the third count,

the Court had determined that the defendant in the court be-

low, plaintiff in error here, had not had a fair trial, had not

been justly convicted, and that the verdict against him had

been set aside by the Court. To say 'that it is fundamental

error to permit such a fact to come to the attention of the jury

is, we think, to go far beyond the rule announced in the de-

cided cases.

Examining the Ogden case further, on page 527, near the

end of the Court's opinion, we find that the following language

was used

:

"What we take to be the correct rule in this regard, is

not without support in decided cases, and none have been

cited to us by the defendant in error clearly in conflict

therezuith."

The rule which we think has the greater support, both in

reason and in authority, is that the action of the Court in per-



mitting an indictment with such an endorsement upon it, to

be taken by the jury to the jury room, cannot be complained of

on appeal, and cannot avail to set the verdict aside, unless the

attention of the Court was first called by the defendant, or his

counsel, to the fact at the time of the occurrence. In this

connection, we desire to call to the Court's attention, the case of

Cargill vs. Commonwealth, 20 S. W. Rep. 783.

The Court in that case, in considering this point, uses the

following language which, we think, is peculiarly applicable

to the case at bar

:

"The ground mostly relied on in argument for a re-

versal is that the jury, when they retired to make their

verdict, took with them to their jury room the indictment,

and that upon the back of it was written the former

verdict. The Criminal Code (section 248) provides that

a jury, upon retiring to deliberate as to a finding, may

take with them all papers and other things that have been

given in evidence. It has always been customary and

is proper for them to take the indictment. That the en-

dorsement of the former verdict was allowed to remain

on it was, of course, an oversight ; but the appellant made

no objection, and it was his business, as much as that of

the other side, to see that the proper papers were taken

by the jurj^, and, if not being done, to call the Court's at-

tention to it. By proper vigilance upon his part, his right

of objection would have been available to him. An ac-

cused has a right, of which he cannot be deprived, to be in

court when the case is submitted to the jury. He has a



right to see what papers they take to their jury room, and

to make any question he desires relative thereto."

In this case, it appears at pages i66 and 167 of the Tran-

script of Record, that the attorney for the plaintiff in error,

defendant in the court below, filed an affidavit by himself, stat-

ing in substance, that he did not notice the action of the deputy

clerk of the Court in handing the indictment to the jury, and

was not aware of his action until several days after the verdict

had been rendered.

We do not think that an affidavit of that character can avail

to excuse counsel for his failure to do what the Court in the

Cargill case says it was his business to do. There is no show-

ing in the affidavit, and it is not the fact, that the indictment,

or any other papers were surreptitiously introduced into the

jur}' room, but on the contrary, counsel's affidavit shows that

he saw the deputy clerk hand certain papers to the jury before

retiring to deliberate on the verdict, and he said that he

"thought that they were simply forms of verdict to be returned

by the jur}-." The counsel had a right to see these papers^

no objection would, or could have been made to his seeing

them, but he did not avail himself of that right, nor in any

way call the Court's attention to the fact that papers were be-

ing delivered to the jury, nor did he make any objection to

such action.

We also desire to call to the attention of the Court the case

of Harvey vs. State, 34 S. W. Rep. 625. In that case it

appears that the Court's attention was called to the fact that

a former verdict was endorsed upon the indictment, before the

retirement of the jury, and that an attempt was made by the



clerk of the Court to obliterate the verdict by spreading ink

over the face of it. The Court in that case uses the following

language

:

"The appellant also assigns as error that the Jury on

their retirement were permitted by the Court to take out

with them the verdict of guilty and imprisonment for

lo years, rendered at a former term on the trial of this

defendant in this case. There is no separate bill to the

action of the Court in this regard, but the whole ques-

tion was presented in a motion for a new trial, and on

the overruling of the same a bill was reserved to the ac-

tion of the Court. The bill shows that the Court's at-

tention was called to the matter of a former verdict being

on the indictment before the retirement of the jury, that

he informed counsel that the indictment would not be sent

out. The clerk, however, it appears, attempted to ob-

literate said verdict by spreading ink over the face of it,

and so presented it to the Judge. The Judge certifies

that it did not appear to him to be legible, and in such

condition he sent it out with the papers to the jury, but

that he did not inform appellant's counsel of his action in

the premises, and the bill shows that they and appellant

were ignorant of the matter until the return of the ver-

dict by the jury.

"Appellant introduced several witnesses who testified

that they could make out the verdict. The State also

introduced several witnesses on the subject, who testified

that they could not read the verdict in its then condition.

The State also introduced Marchman, one of the jurors



who tried the case, who swears that he could not make

out the verdict, and that the matter was not called to his

attention while they were considering of their verdict; and

while in the jury room, in his presence and hearing, this

matter was not alluded to or discussed. The original in-

dictment, with the verdict thereon, is also before the

Court, having been sent up for inspection. Several cases

have come before this Court involving this question,

where the verdict was plain and legible, but no exception

was taken to the action of the Court at the time in al-

lowing the indictment with the verdict to be taken out

by the jury, and this Court refused to reverse the cases

on such grounds. See Cook v. State, 4 Tex. App. 265

;

Anschicks v. State, 6 Tex. App. 524. In the latter case

the Court says: 'It was the business of counsel to see

to it that the jury zvcre permitted to carry with them

such papers as were proper to he used in their retirement

;

and, if the attention of the Court had been called to the

subject, and it had refused to give the proper directions,

it should have been presented by bill of exception/ In

this case, however, the bill shows that by no laches on the

part of appellant or his counsel, the indictment, with the

verdict thereon (in the shape as before stated) was per-

mitted to go to the jury, without appellant's knowledge,

so that no opportunity was presented to save the bill when

the verdict was carried out, and appellant embraced the

earliest opportunity within his power to present the mat-

ter to the Court, to-wit, on motion for a new trial. It

has been repeatedly held, however, that if acts or conduct

of this character were essentially injurious to appellant's
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rights, such acts or conduct would constitute fundamental

error, and in such case no exception was necessary to be

reserved. Evidently, in the cases above alluded to, not-

zvithstanding legible verdicts zvere taken out by the jury,

such conduct zvas not regarded as fundamental error. In

the case at bar it appears that an effort was made to show

that the verdict was legible. There was testimony pro

and con on this subject. The State, however, introduced

one of the jurors who tried the case, and, occupying the

standpoint he did, his evidence must be considered more

persuasive on the question than that of any other witness

who testified about the matter; and he says that he did

not read the verdict, and that in his presence, while the

jury were considering their verdict, he heard and saw no

one else read it, and nothing was said by the jury in his

presence in regard to said verdict. We have examined

for ourselves the original verdict sent up to this Court for

inspection, and while it is possible for a person with a

practiced eye and skill in such matters, with the light fall-

ing on the same in a particular direction, to read and

decipher it, yet, even at this time, it is with some difficulty.

The Judge who tried the case certifies that, while the

ink was yet fresh over the ^'erdict, it was then not dis-

tinguishable to him ; so, in our opinion, the weight of the

testimony in this regard is to the effect that the jury who

tried the case did not notice or read or attempt to read the

obliterated verdict; and, if they had done so, in the ab-

sence of some shoiving of injury to appellant, zve could

not consider this as fundamental error, or such error as

ousht to have authorized the Court belozv to prant a new



trial ivhen the matter zvas first presented to it on the mo-

tion for a nezv trial."

The Court in the last mentioned case refers to other cases

coming before it, wherein the verdict was plain and legible,

but no exception was taken to the action of the Court at the

time in allowing the indictment with the verdict, to be taken

out by the jury, and the statement is made that the Court re-

fused to reverse such cases on such grounds. It is squarely

held that such action is not fundamental error, and not es-

sentially injurious to the appellant's rights.

Attention is also called to the case of Sanders vs. State, 31

S. Rep. 566; see also the cases of

State vs. Tucker, 75 Conn. 201, 52 Atl. 741.

Smalls vs. State, 105 Ga. 669, 31 S. E. 571.

The above cases are authority for the proposition that if

counsel for the accused believe that papers, not in evidence,

are being sent into the jury room, he should promptly object

before the jury retire, and request that they be instructed not

to consider them.

We do not think that it will be seriously contended for a

moment that it was not proper for the jury to take the indict-

ment with them when they retired to make up their verdict.

Besides the Sanders and Cargill cases above referred to, the

cases of Masterson vs. State, 144 Ind. 240, 44 N. E. 138, and

Stout vs. State, 90 Ind. i, are authority for this rule.

Counsel for plaintiff in error states on page 12 of his brief,

that

"the practice of handing the indictment to the jury is not

one fixed by law or by rule of Court, or even by custom.
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In the experience of counsel for defendant, both while he

was a prosecuting officer of the United States, and while

acting as attorney for persons charged with crime, the

practice of permitting the jury to take the indictment in

the case with them, is not an invariable rule or custom,

and is only exercised sporadically. In fact, the personal

experience of the writer authorizes him to state that it

is a practice indulged in only occasionally, and confined to

cases where there are many counts or charges in the in-

dictment."

The experience of counsel for the Government in this case

has been exactly the opposite. In fact, counsel cannot now re-

call a single instance in the Court below in which the indict-

ment was not handed to the jury upon their retirement. In

any event, counsel himself admits that such a practice has

prevailed for years, at least in cases where indictments were

voluminous and complicated. If the practice were right in

the case of complicated indictments, there is no known rule or

reason which would make it improper in a case where the

indictment was not complicated. The practice, then, is a

proper one, whether established by rule, by law, or by custom,

and the indictment in this case was therefore properly sub-

mitted to the jury upon their retirement.

An attempt is made by counsel to show affirmatively that

the presence of this endorsement was responsible for the un-

favorable verdict of the jury. In the first place, an examina-

tion of the testimony taken, which appears in the record, will

show that it is absolutely uncontradicted and that the only

defense offered, or attempted in the court below, was that the
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defendant was a man of good character and that one of the

witnesses for the prosecution was of bad character. This

latter proposition was successfully met by counter-evidence

upon the part of the Government. There was no attempt to

deny any of the facts testified to by the witnesses, and no at-

tempt to dispute the evidence furnished by the records as

proven. Under all these circumstances, we feel that counsel

for plaintiff in error is asking too much of this Court when he

seeks the reversal of the judgment herein upon such technical

and unsubstantial grounds. To hold, without any evidence

upon the point, that twelve presumably intelligent American

citizens found this plaintiff in error guilty solely because some

other jury had done so, and the Court had set their finding

aside, would be a grave injustice to the Government, which,

equally with the plaintiff in error, is interested in the outcome

of this case.

But is there any competent legal showing of prejudice to

plaintiff in error established by the record? The affidavit of

Marshall B. Woodworth, pages i66 and 167, Transcript of

Record, proves nothing except that counsel saw papers handed

to the jury, that he did not investigate their character, nor

object thereto.

The affidavit of George R. Armstrong, one of the jurors,

page 168, Transcript of Record, shows nothing except that

the indictment was in the jury room and was seen by the

jury. Mr. Armstrong carefully avoids stating that the en-

dorsement caused him to vote for a verdict of guilty, evidently

because such was not the fact.

The affidavit of Charles C. Carpenter, one of the jurors,

pages 169-170, is the one upon which counsel relies for the
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reversal of the judg-ment herein. It will be noted that this

affidavit is copied verbatim from the affidavit of Armstrong

down to the words "was read by the jury." Juror Carpenter,

after stating what endorsement he saw on the indictment,

adds "that the fact appearing on said indictment, created an

imfavorable opinion against said defendant in the mind of your

deponent." With reference to this statement of the juror, it

is our contention in the first place, that the juror, while he

may be permitted to testify that he has seen certain endorse-

ments, will not be permitted to state what effect they had upon

his mind. In this connection we call the Court's attention to

the case of

United States vs. Ogden, 105 Fed. 371.

This is evidently a report of a previous hearing of the case

which counsel for plaintiff in error cites as authority for the

contention made in his brief. At the bottom of page 373 and

the top of page 374 of its decision, the Court uses the following

language in speaking of the competency of jurors to impeach

their own verdict

:

"Objection to their testimony was made by the Gov-

ernment on the well-known ground that jurors are or-

dinarily not permitted to impeach their own verdict. But

there is no doubt of their competency to testify to the

mere fact of having read or seen the newspaper, although

they could not he permitted to testify that the article had,

or had not influenced their uiinds.^ This is an inference

zuhich the Court is to drazv in each particular case, and

it zi'ill be a more or less probable inference, according to

the character of the oifense complained of."
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The case of

Mattox vs. United States, 146 U. S. 149

is referred to in the opinion last quoted. This case is also

cited with great confidence by counsel for plaintiff in error.

The case of Mattox, like the case of Ogden vs. United States,

referred to by counsel, was a case in which the Court below had

refused to permit to be filed, or to consider evidence offered

upon motion for a new trial. As has already been pointed

out, this is not the case here. Mr. Chief Justice Fuller in the

Mattox case states the point clearly at the outset of his opinion,

as follows

:

"The allowance or refusal of a new trial rests in the

sound discretion of the Court to which the application is

addressed, and the result cannot be made the subject of

review by writ of error, but in the case at bar, the District

Court excluded the evidence, and in passing upon the

motion, did not exercise any discretion in respect of the

matters stated herein. Due exception was taken and the

question of admissibility thereby preserved."

It will be noted that the record in this case shows that the

affidavits of counsel and of the jurors were used only upon

motion for a new trial : that they were ordered filed and con-

sidered by the Court upon the hearing of the motion: that

the Court exercised its discretion in denying the motion, and

we therefore contend that the action in denying the motion for

a new trial cannot be considered upon writ of error in this

court.

Continuing, the Court in the Mattox case says:
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"It will be perceived that the jurors did not state what

influence, if any, the communication of the bailiff, and the

reading of the newspaper, had upon them, but confined

their statements to what was said by the one, and read

from the other."

That is as far as a juror can be permitted to go with refer-

ence to matters occurring in the jury room, and that is the

meaning of the language of Justice Brewer in the case of Perry

vs. Bailey, 12 Kan. 539-545, quoted on page 20 of counsel's

brief, where he says:

"Public policy forbids that a matter resting in the per-

sonal consciousness of one juror should be received to

overthrow the verdict, because being personal it is not

accessible to other testimony. It gives to the secret

thought of one the power to disturb the expressed con-

clusions of twelve," etc.

li'the effect; which an endorsement upon a paper lawfully

in the jury room had upon the mind of a single juror, who

saw it, be not "a matter resting in the personal consciousness

of one juror," then we confess we are unable to understand

the meaning of the language. If that be not "the secret

thought of one" which the Court says should not be given "the

power to disturb the expressed conclusions of twelve," then

we do not know what it is.

In view of the above considerations, the only competent

legal evidence that was before the Court below and that is

before this Court upon the subject of this assignment, is the

fact that the indictment in the case, with the endorsement

thereon, was in the jury room, and that no objection was made
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by the other side to its reception and retention by the jury, nor

was the attention of the Court called to the fact. There is

no legal showing of prejudice, no competent evidence which

any Court can consider, tending to show that this action was

decisive of the verdict, and therefore no reason for the re-

versal of this judgment upon the assignment complained of.

But even aside from the above considerations, we contend

that the creating of an "unfavorable opinion" in the mind of

a juror is not a sufficient showing to set a verdict aside, and

that the affidavit, even though admissible, which we deny, is

insufficient to authorize the setting aside of the verdict.

II.

The second assignment dealt with on page 21, et seq. of

counsel's brief, is that the Court erred in failing to warn the

jury of the danger in convicting the plaintiff in error on the

testimony of an accomplice. We shall not waste time in dis-

cussing the well-known rule of the Federal Courts that con-

victions can be had upon the uncorroborated testimony of an

accomplice. Neither will we discuss the duty of the Court

to warn the jury that there is danger in convicting a defend-

ant on the testimony of an accomplice. We answer emphatic-

ally that in this case there is not a circumstance, or a line of

testimony in the entire record from beginning to end which

even tends to show in the slightest degree that Frank Werta,

the witness referred to, was in any sense an accomplice.

What is an accomplice, within the meaning of the law, and

in the light of the decided cases?
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"Webster's definition of an 'accomplice' is as follows:

A co-operator or associate in general; an associate in

crime; a participator or partner in guilt. Under such

definition, the purchaser of liquors is not an accomplice

of the person making the unauthorized sale."

People vs. Siiiifh, i N. Y. Cr. R. 72-2^.

"An accomplice is a person involved either directly

or indirectly in the commission of a crime. To render

him such, he must in some manner aid or assist or par-

ticipate in the criminal act, and by that action he becomes

equally involved in guilt with the other party by reason of

the criminal transaction."

People vs. Smith (N. Y.), 28 Hun, 626-627.

People vs. Emmerson, 5 N. Y. Supp. 374-376.

The buyer of a lottery ticket is not an accomplice with the

seller.

People vs. Emmerson, super.

"To constitute an 'accomplice," one must be so con-

nected with a crime that at common law he might him-

self have been convicted, either as the principal or as an

accessory before the fact. To warrant such a conviction,

the one accused must have taken part in the perpetration

of, or preparation for, the crime, with intent to assist in

the crime. The fact that one knew of defendant's pur-

pose to commit a crime, and performed an act tending

to assist in the perpetration of the offense, did not, as a

matter of law, render him an accomplice, within the rule

requiring testimony of accomplices to be corroborated,
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where it was in dispute whether he did the act with intent

that it should aid in the commission of the crime."

People vs. Ziicker, 46 N. Y. Supp. 766, 767, 20 App.

Div. 363.

"A person who participates in the moral guilt of a

crime, but is not connected therewith in such a way that

he could be indicted for the offense, is not an accomplice.

Dunn vs. People, 29 N. Y. 523-527, 86 x-Vm. Dec. 319.

See. also. State vs. Quinlan, 41 N. W. 299-300.

"Criminal intent is a necessary ingredient of crime and

is an essential to render one an accomplice."

Walker vs. State, 45 S. E. 608-609.

"Mere knowledge on the part of a witness that the

defendant committed the crime, does not render such

witness an accomplice, so as to require corroboration of

his testimony. To require or warrant an instruction on

accomplice testimony, there must be some evidence of a

witness's complicity in the crime for which the defendant

is being tried."

Patner vs. State, 5 S. W. 210-215.

Kerrigan vs. State, 2 S. W. 756-757.

Brozvn vs. State, 6 Tex. App. 286-309.

Ham vs. State, 4 Tex. App. 645-674.

Smith vs. State, 12 S. W. 1104-1107.

"An accomplice is one of many equally concerned in

a felon, the term being generally applied to those who

are tempted to give evidence against their fellow crim-

inals for the furtherance of justice which might other-
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wise be eluded ; and hence, in a prosecution for the forgery

of a check, one who was not a fellow criminal, that is, had

not been accused of being in that relation to the prisoner

already arrested for complicity, and nothing was shown

to implicate him in any manner except the fact that he

took the check to the bank, received the money on it, and

paid it over to his employer, all the time supposing that

the check was genuine, and that he did not immediately

on discovering the forgery denounce the forger to the au-

thorities,—was not an 'accomplice,' but was rather the

dupe of the forger."

Cross vs. People, 47 111. 152-158, 95 Am. Dec. 474.

Does Frank \\'erta, by his own testimony, or by any other

testimony in the case, come within the definition given above ?

The plaintiff in error was charged with perjury in swear-

ing that Werta had resided in the United States continuously

for five years immediately prior to the offering of his applica-

tion for naturalization ; had resided in the United States con-

tinuously during the three years next preceding his arriving at

the age of twenty-one years, and had continued, from his ar-

riving at the age of twenty-one years and until the time of the

offering, so to reside in the United States, and that he, the

plaintiff in error, had been acquainted with, and had known

Werta during the five years immediately preceding the hear-

ing. It is charged that these facts, which were sworn to by

the plaintiff in error, were false in the particulars set out in

the indictment.

Turning now to Section 2156 of the Revised Statutes, which

provides the manner in which an alien may be admitted to
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become a citizen of the United States, we find in the third sub-

division, the following:

"Third.—It shall be made to appear to the satisfaction

of the Court admitting such alien, that he has resided

within the United States five years at least, and within

the State or Territory where such court is at the time

held, one year at least ; and that during that time he has

behaved as a man of good moral character, attached to

the principles of the Constitution of the United States,

and well disposed to the good order and happiness of the

same; but the oath of the applicant shall in no case be

allowed to prove his residence."

The plaintiff in error, then, was charged with the commis-

sion of an offense in which, by the expressed terms of the

Statute, the witness Werta could not aid him, because his

testimony is incompetent, and therefore it is submitted that

Werta could not be an accomplice. In addition to this, the

record will show that Werta did not solicit the defendant's

presence; that he did not advise him or direct him as to what

facts he should swear to, and did not in any wise assist him,

or incite him to commit the perjury charged. It in fact ap-

pears that Werta was an ignorant, illiterate man who was

taken to court without well understanding the nature of the

proceeding, and witnesses appear to have been provided to

swear to the necessary facts. We believe that the Court be-

low would have gone entirely outside of the record and would

have done a grave injustice both to the Government and to

the witness Werta, if any instruction had been given based

upon the assumption that he was an accomplice.
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III.

The next assignment noticed by counsel in his brief, is based

upon the alleged failure of the Court to charge the jury that

the perjury must be "corrupt" and "rnalicious" as well as

"knowing" and "willful."

Plaintiff in error was convicted under Section 5395 of the

Revised Statutes, which provides that

"in all cases where any oath or affidavit is made or taken

under or by virtue of any law relating to the naturaliza-

tion, or certificate by him subscribed is true, willfully and

person taking or making such oath or affidavit who know-

ingly swears falsely, shall be punished by imprisonment

not more than five years, nor less than one year, and by

a fine of not more than one thousand dollars."

The general statute punishing perjury is Section 5392 of the

Revised Statutes, which is as follows

:

"Every person who, having taken an oath before a com-

petent tribunal, officer, or person, in any case in which a

law of the United States authorizes an oath to be ad-

ministered, that he will testify, declare, depose, or certify

truly, or that any written testimony, declaration, deposi-

tion, or certificate by him subscribed is true, willfully and

contrary to such oath states or subscribed any material

matter which he does not believe to be true, is guilty of

perjury, and shall be punished by a fine of not more than

two thousand dollars, and by imprisonment, at hard labor,

not more than five years; and shall, moreover, thereafter

be incapable of giving testimony in any court of the
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United States until such time as the judgment against

him is reversed."

It will thus be seen, taking these two statutes together, that

the instructions given by the Court to the jury were all to

which plainiff in error was entitled. The jury was instructed,

page 148, Transcript of Records, as follows:

"If you find from the evidence beyond a reasonable

doubt that the defendant here was duly sworn in the pro-

ceeding referred to, and took oath to testify as a witness

in that proceeding as charged in the indictment, and he,

after having been so sworn and having taken such oath,

willfully and knowingly testified falsely that the said

Frank Werta had resided in the United States contin-

uously for a period of five years immediately prior to the

time of the said hearing of the application, and had re-

sided in the United States continuously during the three

years next preceding his arrival at the age of twenty-one

years, and had continued from his said arriving at said

age until the time of said hearing to so reside in the United

States, and that he, the said defendant, had been ac-

quainted with him, and had known the said Werta during

the said five years immediately preceding such hearing,

it will be your duty to bring in a verdict of guilty, that

is, if you find that the testimony was knowingly false."

Again, on pages 153 and 154, while counsel was taking his

exceptions before the retirement of the jury, the Court said

:

"The jury were instructed in this case that they must

be satisfied beyond all reasonable doubt not only that the
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testimony alleged to be given was false, but that it was

willfully and knowingly false, that he willfully and know-

ingly testified falsely."

Under the Statutes above referred to, we believe that the

Court gave to the jury all the instructions which were neces-

sary. The statute no where makes "malice" an element of

perjury, nor is the word "corrupt" used therein. However,

even if "corruption" be considered an element of perjury, we

believe that the ground is sufficiently covered by the instruc-

tions given. In the case of

Overtoom vs. Chicago & E. I. R. Co., 54 N. E. 898,

181 111. 323,

the Court said

:

"It is the corrupt motive, or the giving of false testi-

mony, knowing it to he false, that authorizes a jury to

disregard the testimony of a witness."

"It would seem that a witness who would testify 'will-

fully, and for the purpose of concealing the truth,' would

bring himself within the meaning of 'corruptly tes-

tifying.'
"

Chicago City Ry. Co. vs. Olis, 61 N. E. 459.

In State vs. Smith, 22 Atl. 604-607, it was held that an

indictment charging that defendant willfully and corruptly

testified as to what was averred to be untrue, implies that

the testimony was false to his knowledge.

These citations will be sufficient to show that the word "cor-

ruptly," when applied to perjury, does not signify that the

perjury must be committed for motives of material gain, but
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that the testimony given must be knowingly and willfully false.

This \\as plainly explained to the jury by the Court, and no

complaint can therefore be made of the charge upon that

ground.

IV.

Error is next assigned upon the refusal of the Court to give

to the jury instruction number 5 requested by the defendant,

to the effect that the jury could not convict the defendant upon

mere suspicions, however strong, but only upon evidence es-

tablishing his guilt to a moral certainty, and beyond a reason-

able doubt. The jury were very plainly told, page 147, Tran-

script of Record, that

"the defendant is presumed to be innocent, and he is

entitled to the benefit of this presumption as evidence in

his favor: and you will not be justified in returning a

verdict of guilty unless you are satisfied beyond a reason-

able doubt, after a consideration of all the evidence, that

he is guilty."

The jury was also charged, at page 150, Transcript of

Record, as follows:

"You are further charged that you cannot convict the

defendant upon his statements, admissions or actions

alone, independently of his statements or actions, there

must be other evidence tending to show that the crime

had been committed."

And again on page 151:

"You are instructed that it is incumbent upon the Gov-
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ernment to prove the guilt of the defendant beyond a

reasonable doubt, by the testimony of two witnesses or

by the testimony of one witness and corroborating cir-

cumstances with reference to each assignment of perjury

contained in the indictment, that is, before you can find

him guilty upon such assignment."

It is well settled that the Court is not bound to give in-

structions in the exact words in which they are submitted by

counsel, provided that the instructions as given, correctly state

the principles of law applicable to the case on trial. It must

be evident to any fair mind that at least the substance of the

instruction referred to by counsel, was given by the Court to

the jury, and we think, could not have been misunderstood.

Error is next assigned upon the refusal of the Court to in-

struct the jury that

"where a person who is a mariner comes to the United

States and afterwards follows his business as a mariner,

if he has the intention of becoming a citizen of the United

States, that his abode on American vessels would con-

stitute a residence in the United States."

A sufficient answer to this assignment is that no such in-

struction was warranted by the testimony. There is no testi-

mony whatever in the remotest degree tending to show that

Werta was serving upon American vessels prior to the time

when he would have had to come to the United States in order

to be eligible for naturalization. On the contrary, at pages
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53' 54) 55' ^^^ 56 of the Transcript of Record, it appears,

and this testimony is uncontradicted, that Frank Werta was

born in Finland in 1879. That he first came to the United

States at Mobile, Alabama, in 1899, upon a Finnish ship called

the "Harbinger," as a member of the crew. That he had

signed the ship's articles for a round trip voyage to return to

London, England; that he remained at Mobile about three

months, sleeping on board the ship, and making the ship his

home during all the time, and sailing away to Buenos Ayres

upon the same ship, when she had finished discharging and

taking on cargo. That he was on that ship altogether, about

three years. That in 1901, about February 22d, the date of

the sinking of the "Rio de Janiero," he came back to the United

States a second time upon the same ship. That about two

weeks after that date, he deserted the "Harbinger," and only

at that point of time did he even form the intention to stay

in the United States. He was then twenty years of age ac-

cording to this testimony, even if his temporary visit to Mobile

in 1899 upon a foreign ship could be taken as the beginning

of his residence in the United States, which, of course, it could

not. And he was 22 years of age or thereabouts at the time

he deserted the "Harbinger" and remained in San Francisco.

The record shows, pages 84, 85, 86, 87 and 88 of the Tran-

script of Record, that he was admitted by the Superior Court

of the City and County of San Francisco, State of California,

on the 2 1 St day of September, 1903, as a citizen of the United

States, upon the testimony of Gustav Holmgren and Frank

Johnson, about two years after he came to the United States.

Again, at pages 98, 99, 100, loi, and the top of page 102, the

affidavit of Gustav Holmgren, as the same was proved to have



26

appeared in book "A" of the naturalization records which were

destroyed by the fire of April i8th, 1906, shows that plaintiff

in error swore that he had known Werta for seven years.

That he knew that he had resided within the United States

continuously for seven years last past. That his place of

residence had been at San Francisco ; that he knew that Werta

came to the United States about the year 1896, and that he

had resided within the United States ever since. That he was

a minor under the age of eighteen years when he came to the

United States. All of this testimony is undisputed, and the

affidavit of Holmgren must necessarily have been knowingly

and willfully false. In this state of the record, it would be

idle for the Court to instruct the jury as to what constituted

residence in the United States by a mariner, when there was no

testimony showing that the mariner ever saw the United States

long enough previously to his application, to make him eligible

for citizenship.

VI.

Error is next assigned because of the action of the Court in

sustaining the objections of the United States Attorney to the

introduction in evidence, of a document purporting to be the

application and affidavit of the witness Frank Werta, to the

local Board of Inspectors.

As counsel states in his brief, the colloquy between Court

and counsel is found between pages 68 and 73 of the Transcript

of Record, and further, there is some testimony on pages 74,

75, and 76 on the same general subject. If counsel desired to

have the admissibility of this document passed upon by this
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Court, he should have seen to it that it was in some way in-

corporated into the record so that the Court could examine it

and determine whether any error had been committed in its

exclusion. This has not been done. The only statement of

its contents which appears in the record, is the statement of

the Court on pages 71 and 72 of the Transcript of Record, to

the effect that the statement was made upon ]\Iay 19th, 1905,

and that Werta stated therein that he had served upon cer-

tain American vessels for a total period of three years and a

half, and as the Court well remarked, "the witness testified

that he did not come to this port until February 22d. 1901.

This oath was taken more than four years after that date, so

that it could be true that he did not come here until the 22d day

of Februar}', 1901, and that he could have served on all these

steamers just as he states here." There is no means by which

this Court can determine that error was committed in the

court below in excluding this document, and therefore it will

be presumed that the Court's action was correct.

VII.

The last point relied upon by counsel in his brief, is that

based upon the action of the Court in overruHng the demurrer

and motion in arrest of judgment.

The only question considered by him under this assignment

is the one of jurisdiction on the part of the United States

District Court. He contends that the Federal Courts have no

jurisdiction by virtue of the fact that the alleged perjury was

committed in a State Court. The case of Schinidf vs. United

States, 133 Fed. 266, cited by counsel, is authorit>' for the
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exact opposite of his contention. The prevaiHng opinion in

that case was written by Hon. WilHam B. Gilbert, presiding

judge of this court, and is decisive of this point.

For the foregoing reasons, it is respectfully submitted that

no error was committed in the court below, and that the judg-

ment herein should be affirmed.

Respectfully submitted,

ROBERT T. DEVLIN,

United States Attorney.

BENJAMIN L. McKINLEY,

Assistant United States Attorney.

FRANK A. DURYEA,

Special Assistant United States Attorney.

Attorneys for Defendant in Error.


